Employer Status Determination
Watco, Inc.

This is the decision of the Railroad Retirenent Board regarding
the status of Watco, Inc. as an enployer under the Railroad
Retirement and Railroad Unenpl oynment |nsurance Acts. Information
concerni ng Wat co has been provided by M. Charles R Wbb, who is
presi dent, sole owner, and a director of Watco. M. Wbb is also
sol e owner of the Southeast Kansas Railroad Conpany, a rai

carrier which he established in 1987 and which was held to be an
enpl oyer under the Acts effective April 13, 1987 (B. A No. 3869).

WAt co was incorporated in Novenber 1982 and began operations in
June 1983. It enploys approxi mately 215 persons and perforns
rail car repair, loconotive repair and nmai ntenance, |oconotive

| easi ng, track repair and nmai ntenance, and rail car nmanagenent
services. Watco does the vast majority of its business with
non-rail road conpanies involved with the railroad industry. Ten
percent of Watco's business is with railroad conpanies, such as
the Burlington Northern, CSX Transportation, Atchison, Topeka &
Santa Fe, Kansas City Southern, Union Pacific, South Kansas &
&l ahoma Rai |l road, and the Sout heast Kansas Railroad. Less than
five percent of Watco's business is with its affiliated railroad,
Sout heast Kansas Railroad. Mst of Watco's busi ness consists of
rail-related service for non-railroad conpani es such as paper
mlls, snelting and m ning conpanies, petroleumrefineries,

chem cal conpanies, agricultural conpanies, steel manufacturing
and processing conpanies, aircraft manufacturing conpanies,
utility conpanies, private car owners, and others. The service
performed for these conpanies includes rail car naintenance,
track repair and mai ntenance, sw tching service, and | oconotive
| ease, repair, and nmaintenance.

Section I (a) of the Railroad Retirenment Act (45 U S.C. § 231
(a)(1)) defines an enployer as foll ows:

(1) any express conpany, sleeping car conpany, and carrier
by railroad, subject to [the Interstate Commerce Act];

(1i1) any conpany which is directly or indirectly owned or
controlled by, or under common control with, one or nore
enpl oyers as defined in paragraph (i) of this subdivision,
and which operates any equi pnment or facility or perforns any
servi ce (except trucking service, casual service, and the
casual operation of equipnent or facilities) in connection
with the transportation of passengers or property by
railroad, or the receipt, delivery, elevation, transfer in
transit, refrigeration or icing, storage, or handling of
property transported by railroad * * *.
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Section | (a) of the Railroad Unenpl oynent |nsurance Act (45
U S . C 8§ 351(a)) provides a substantially identical definition.

Watco is clearly not a carrier by rail. Section 202.5 of the
Board's regul ations (20 CFR 202.5) defines a conpany under combn
control with a carrier as one controlled by the sane person or
persons which control a rail carrier. Wtco is under common
control with a rail carrier inthat it is wholly owed by M.
Charles R Webb, who is also the sole ower of the Southeast
Kansas Railroad Conpany, a rail carrier enployer covered under
the Railroad Retirenent and Railroad Unenpl oynent |nsurance Acts.
Thus, the only issue regardi ng coverage of Watco under the Acts
is whether it provides “service in connection with" railroad
transportation.

The question of whether railcar repair is a service in connection
with railroad transportati on has been addressed previously by the
Board and by the Courts. |In Despatch Shops Inc. v. Railroad
Retirenment Board, 153 F. 2d 644 (D.C. Gr. 1946), the Court of
Appeals for the District of Colunbia Grcuit ruled that rail car
repair falls within the definition of a service in connection
with railroad transportation. Mre recently, the Court of
Appeal s for the Seventh Circuit, in Livingston Rebuild Center.
Inc., v. Railroad Retirenment Board, 970 F.2d 295 (7th Cr. 1992),
hel d a conpany whose busi ness consisted of repairing | oconotives
and other rolling stock to be perform ng service in connection
with railroad transportation in a fact situation where

approxi mately 25 percent of its business cane fromits affiliate
and where approximtely 95 percent of its business canme fromthe
railroad industry.

Fundi ng Systens Railcars, Inc., the subject of an appeal in Board
Order 83-113, was in the business of arranging the purchase and
financing of freight cars and managi ng them through | ease or
managenent arrangenents with frei ght car owners or nmanufacturers.
Li ke Watco, it had apparently operated for sone tinme before

com ng under common control with a rail carrier enployer. For
the year 1979 and the nine-nonth period ended Septenber 30, 1980,
revenues fromits two rail carrier subsidiaries constituted only
about 4 percent of Funding Systens' revenues. On appeal, the
Board held that Funding Systens was not an enpl oyer under the
Rai |l road Retirenment Act and the Railroad Unenpl oynent | nsurance
Act .
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In Board Order 85-16, the Board reversed the General Counsel's
determ nation that certain subsidiaries of Enons Industries

were enpl oyers under the Railroad Retirenent Act and the Railroad
Unenpl oynment | nsurance Act. Enons Industries itself had already
been held not to be an enpl oyer under the Acts. The principal
busi ness of one of those three subsidiaries was |easing railcars
to the general railroad industry, and the principal business of
the other two subsidiaries was the repair of railcars for the

| easi ng conpany subsidiary. Neither of Enons Industries' two
subsidiary railroad conpani es owned freight cars, and therefore
they did not directly use the repair conpanies to repair cars
that they owned. One of the railroad subsidiaries used the
services of one of the repair conpanies to repair cars bel ongi ng
to other railroads that it hauled in interchange. This work
anounted to only 4.4 percent of the car repair wrk at one of
that railroad s business |ocations.

The instant case is not distinguishable fromthose involving
Fundi ng Systens Railcars, Inc. and Enons Industries. Watco is an
i ndependent busi ness which antedates by several years its being
brought under common control with a rail carrier; only a snal
percentage (10% of its business consists of perform ng service
for rail carriers and, unlike the conpany in Livingston Rebuild
Center, a substantially snmaller percentage of that business (5%
consists of providing services for its affiliated carrier.
Section 202.6 of the regulations of the Board, inplenenting the
casual service exception contained in section I(a)(l)(ii) of the
Rai |l road Retirenment Act, provides that:

The service rendered or the operation of equi pnent
or facilities by a controlled conpany or person in
connection with the transportation of passengers or
property by railroad is 'casual' whenever such service
or operation is so irregular or infrequent as to afford
no substantial basis for an inference that such service
or operation wll be repeated, or whenever such service
or operation is insubstantial.

Based on the infornmation di scussed above, the services in
connection with rail transportation provided by Watco to its
affiliate anobunt to no nore than five percent of its business and
thus constitute an insubstantial portion of the operations of

Wat co. Accordingly, the services being perfornmed by Watco for
its affiliate are casual. <. Rev. Rul. 84-91, 1984-1 C B. 203,

whi ch held that the performance of services in connection with
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rail transportation was casual where the services performed for

the affiliate constituted | ess than four percent of the related

conpany's activities. Therefore, the Board concl udes that Watco
is not an enpl oyer under the Acts.

den L. Bower

V. M Speakman, Jr.

Jerone F. Kever



